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Question 1 


Karen has always loved animals and keeps a number of them on her property in Armidale, 
New South Wales. In February 2019, one of Karen’s cows, Mabel, jumps the fence on Karen’s 
property and enters onto the property of her next door neighbour, Sheena. Mabel eats some 
of Sheena’s wheat and when Sheena tries to stop Mabel, Mabel aggressively butts her, 
causing Sheena physical injury. Another of Karen’s animals, the horse Zebedee, jumps the 
fence into the land of the neighbour on the other side of Karen, Xavier, and viciously attacks 
him, causing him injury. While Zebedee is known (including to Karen) as a bit of a ‘biter’, he 
has not attacked anyone this way in the past. And in the same month Karen’s beloved Skye 
terrier dog, Douglas, runs out into the road next to her property directly into the path of Kevin, 
a jogger. Kevin trips over Douglas and is badly injured. All of these events happen without any 
negligence on the part of Karen. 


In February 2019, Patrick decides he is tired of the rat race (and the unending heat) of Sydney 
and moves to a small property on the edge of Armidale. Part of his plan involves breeding and 
rearing a rare species of bird and this requires a quiet environment. Shortly after Patrick moved 
to the property, his new neighbour, Oscar, began holding wild parties to celebrate his 
upcoming 50" birthday. The parties, which take place a couple of times a week and go for 
about six hours finishing at midnight, are so successful that Oscar continues them after he has 
had his birthday. Loud music is played, and the smell of cigarette smoke (from tobacco and 
other unknown substances) wafts over Patrick’s property. Both Patrick and his lodger, 
Ethelred, are unable to sleep, and his prize birds refuse to breed. In retaliation, Patrick gets a 
recording of a flock of sulphur-crested cockatoos screeching and plays it next to the boundary 
of his property with Oscar at dawn every morning for 10 minutes. When Oscar complains he 
cannot sleep Patrick says he (Oscar) should get used to enjoying the sounds of nature. 


In February 2019, Richard is injured in an accident for which Horace admits he is legally liable. 
At the time of the accident, Richard was 65 years old. He had been unemployed since he 
retired at the age of 60 but he was studying for a law degree and hoped to practice after he 
graduated. Due to the serious back injury he suffered as a result of the accident, doctors agree 
that he will in future be unable to engage in paid work. Upon retirement, he received an annual 
pension from his superannuation fund which was to be paid until death. As a result of his 
injuries he requires care, most of which is provided by Horace who feels guilty for having been 
responsible for the accident. Although Richard can no longer be the treasurer of his local golf 
club, he helps out in other ways around the club and they recognise his efforts by giving him 
a small payment. His life expectancy has been shortened by 10 years as a result of the 
accident. 


Advise the parties of their rights and liabilities in tort. 
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Question 2 


Mark is a keen football fan. In February 2019, Mark is watching his local team, Armidale FC, 
at their ground in Armidale, New South Wales. Standing next to him is Rex, a visitor from 
Tamworth and a fanatical supporter of Armidale FC’s greatest rival, Tamworth United. While 
the game is on, Rex shouts out that ‘Armidale FC are rubbish’. Incensed, without notice Mark 
punches Rex on the face and then runs away. Once Rex has recovered, he takes a swing at 
another Armidale FC fan, Brian, but misses him. In a different part of the stadium (separated 
by a large number of people), Rex sees another Armidale FC fan, Charlie, and shouts out to 
Charlie ‘I’m coming for you too’. Concerned at what is happening, a local police officer, Frank, 
who is at the ground, comes to the scene of the commotion to try to calm things down. 
Unfortunately, in the confusion, he mistakes Rex for his brother, Eric. Frank tells Eric that 
unless he wants to be arrested, he had better come with Frank. Another Armidale FC fan, 
Henry, protests that Frank has the wrong person whereupon Frank tells him that if he was not 
so ugly he would punch him. Eric accompanies Frank to the local police station where it is 
realised that Eric has done nothing wrong. 


Barnabus owns a local butchery in Armidale. Butcheries in New South Wales are governed by 
the Butcheries Act 2008 (NSW). Section 10 of this Act states: ‘The owner of a butchery shall 
ensure that at all times beef and lamb are kept in separate compartments in the butchery’. The 
fine for a breach of this provision is $5,000. When introducing the legislation, the Minister for 
Agriculture noted that the reason for this provision was that there was a risk of transmitting 
certain bacteria from lamb to beef. While these bacteria were harmless in lamb, they were 
dangerous to human health in beef. In February 2019, the compartments in the butchery 
owned by Barnabus needed to be cleaned so were taken out of the butchery with the result 
that lamb and beef were mixed. The next day Barnabus gives some of the affected beef to two 
of his friends. The first, David, contracted a disease from the bacteria in the lamb that had 
contaminated the beef. The second, Norman, was given beef that also had traces of lamb in 
it. While Norman is not allergic to beef, he is allergic to lamb and he suffered a severe reaction, 
causing him physical injury. Neither Barnabus nor anyone in his butcher shop has been 
negligent in relation to any of the events that occurred in his shop. 


Adam owns a house in Armidale. In February 2019, Victor, a one-time friend of Adam, decides 
to pay Adam a visit. He opens the front gate and proceeds up the footpath and knocks on 
Adam’s front door. Unbeknown to Victor, Adam suspects Victor of instigating his breakup with 
his girlfriend. As soon as Adam opens the front door and sees Victor, he tells him to leave 
immediately. As Victor had not seen the house for some time, he ignores Adam and enters 
the house to have a quick look around, leaving about five minutes later. Incredibly annoyed at 
Victor's behavior, Adam arranges a surprise for Victor. He enters Victor’s sport shop — which 
is open to the public — with a film crew. On film, he accuses Victor of poor business practices. 
Victor tells Adam and his party to leave, which they do after collecting the video equipment. It 
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now transpires that Foxtrot Pty Ltd, a news organisation, wants to use the video in a 
programme exposing corruption in the sports store industry. 


Advise the parties of their rights and liabilities in tort. 


Question 3 


‘The rules relating to the assessment of damages in personal injury cases ensure 
that any award made accurately reflects the losses that will be suffered by the 
plaintiff.’ 


Critically analyse this statement with reference to the common law rules and provisions 
of the Civil Liability Act 2002 (NSW) that relate to the assessment of damages in 
personal injury cases. 
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